
 
 

                                                 Testimony of Nonprofit Association of Oregon 

                                     In Opposition to the Adoption of Proposed OAR 150-307.145 

For a variety of reasons, Nonprofit Association of Oregon (hereinafter “NAO”) is opposed to the 

adoption of proposed OAR 150-137.145.  NAO is a registered 501(c)(3) nonprofit organization 

representing over 700 Oregon nonprofit organizations and affiliate members which provide assistance 

to the nonprofit sector.  Our members are located throughout the state and come from all areas which 

serve our communities, including education, health and human services, the arts and environmental 

protection.  NAO’s mission is to strengthen the collective voice, leadership and capacity of Oregon 

nonprofits to enrich the lives of all Oregonians.  We do this by conducting training, offering executive 

transition and consulting services, and public policy advocacy.  More information about our many 

programs and services can be found at www.nonprofitoregon.org.  

The proposed rule, if adopted, could have a profound economic impact on a select group of nonprofit 

charitable entities (the fact that DOR has made no attempt to quantify that impact will be addressed 

shortly).  NAO’s first objection is that this proposed rule moves too far too fast without an opportunity 

for meaningful input from the nonprofit tax exempt community.  It appears that DOR is, to a great 

extent, relying on Parkhurst v Dept of Revenue, 4 Or. Tax 586 (1971).  This case was decided over 40 

years ago and, suddenly, DOR announces a proposed administrative rule expanding its potential impact 

with no more than 17 days to submit written comments.  This process is inconsistent with the good faith 

expectations encouraged by Oregon’s Administrative Procedures Act.  “Greater public involvement in 

policy development is one goal of rulemaking under the APA.  The APA establishes mandatory notice 

and hearing requirements to ensure that there is some opportunity for the public to be made aware of 

agency rulemaking action and to comment on or protest that action.  Oregon law and some executive 

orders encourage agencies to go beyond these minimum requirements and engage the public in 

rulemaking through collaboration and consultation.”  Oregon Attorney General’s Administrative Law 

Manual, at page 14 (2012).  In addition to the unreasonably short comment period, DOR has elected not 

to appoint an advisory committee or, to NAO’s knowledge, conduct any formal consultation with the 

nonprofit tax exempt sector. 

Beyond insufficient notice for constructive input, NAO questions whether DOR has, in good faith, 

attempted to comply with the procedural requirements of the APA.  The agency is required to provide a 

Statement of Need.  “This requirement ‘is designed to compel the agency both to justify why it is 

invoking its discretionary rulemaking authority and to illuminate its means-ends reasoning’.” Oregon 

AG’s Administrative Law Manual, at page 27 (2012).  DOR’s purported statement of need states that it is 

attempting to “provide guidance taxpayers and county assessor staff”.  This is no more than a generic 

statement that could be applied to all rulemaking which is interpretive in nature.  It makes no attempt 

to inform the public how the agency reached the conclusion that a rule is necessary, how the language 

of the proposed rule was chosen, or what substantive outcomes the rule envisions.  

http://www.nonprofitoregon.org/
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Likewise, the proposed Notice falls short in attempting to adequately describe its proposed fiscal 

impact.  The Notice states that there is no fiscal impact because the statute it interprets causes the 

impact, not the rule.  Again, if this approach was valid, this could be said of all administrative rules, as 

they are, by definition, interpretive of any underlying statute.  NAO regards this statement as 

disingenuous as the rule must be intended to somehow alter the status quo, otherwise there is no need 

for the rule or the rule results in no change.  NAO believes, that if this rule is adopted, a certain number 

of charitable educational organizations will have their property tax exemption revoked by local 

assessors.  NAO would like to provide the agency with more information regarding the number and type 

of organizations potentially impacted but has been inhibited by the DOR’s perfunctory comment period.  

In any event, the loss of tax exempt status is clearly the kind of impact contemplated by the APA and for 

which the agency is required to estimate the fiscal impact.  “For example, a rule change by a public 

assistance agency reducing the amount of reimbursement to certain businesses obviously would have 

an economic impact on those businesses even though no ‘cost of compliance’ is involved.”  Oregon AG’s 

Administrative Law Manual, at page 29 (2012).  NAO believes that this failure to make a good faith 

estimate as to the proposed rule’s fiscal impact is reason alone for the rule to be considered invalid; “… 

failure to prepare a legally adequate statement of fiscal impact renders the rulemaking process invalid.”  

Oregon AG’s Administrative Law Manual, at page 30 (2012). 

Not only does the proposed rule fall short of procedural expectations, it is substantively suspect as well.  

“An agency may not amend, alter, enlarge or limit the terms of a legislative enactment by rule.”  U. of O. 

Co-oper. v Dept. of Rev, 273 Or. 539, 550 (1975).  Likewise, a rule is invalid if it conflicts with the express 

language of a statute or legislative policy.  see Miller v Employment Division, 290 Or 285 (1980).  In this 

instance, DOR attempts to interject the concept of a “comprehensive instructional program” as a 

requirement for exemption of “schools and academies”.  In addition, DOR seeks to add a list of 

enumerated curricula that do not qualify for the ORS 307.145 tax exemption.  This appears to be a clear 

attempt to limit the legislation and DOR has cited no legislative history/policy which justifies this policy 

alteration.  If DOR believes that such a game-changing conceptual change is necessary or appropriate, it 

should recommend such changes for legislative enactment. 

The proposed rule changes seek to modify the terms “schools and academies.”  These terms are entitled 

to their ordinary meaning.  “The term ‘school’ must be given its ordinary meaning – ‘an institution or 

place for instruction or education’ (Black’s Law Dictionary 1511 (4th ed., 1951)) interpreting ORS 

307.145, see Christian Pre-School v Dept of Revenue, 5 OTR 8, at page 12 (1972).  In this case, the court 

made no attempt to add additional elements to the definition of a school as DOR now seeks to do. 

Likewise, DOR has ignored that its proposed rule is in conflict with the plain meaning of the word 

“academy”.  See, for instance, “a school that teaches a particular subject or trains people for a particular 

job, or an organization that supports art, literature, or science”, Cambridge Dictionaries Online, and “a 

place of study or training in a special field”, Oxford American English Dictionary Online.  It is reasonable 

to assume that the legislature added the word “academies” to mean something different than “school” 

and DOR seems to be ignoring the distinction. 
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In adding the comprehensive instructional program requirement to its proposed rule, NAO has been 

advised by the DOR Administrative Rules Coordinator that DOR is relying on Parkhurst v Dept of 

Revenue, 4 Or. Tax 586 (1971) and other substantive definitions of the word “school” which appear in 

the Oregon Revised Statutes (note that this authority was not identified in the “Documents Relied 

Upon” section of the Statement of Need – another potential Notice defect). 

To the extent it relies on other definitions, DOR is attempting to “cherry-pick” definitions from other 

statutes having nothing to do with nonprofit tax–exempt status.  There is no demonstration that the 

policy context for these definitions is related at all to the subject of property tax exemption.  A much 

more relevant definition could be obtained from the internal revenue code as interpreted by the 

Internal Revenue Service.  In its Publication 557, the IRS identifies qualifying educational organizations 

to include “An organization, such as a primary or secondary school, a college, or a professional or trade 

school, that has a regularly scheduled curriculum, a regular faculty, and a regularly enrolled student 

body in attendance at a place where the educational activities are regularly carried on.”  NAO suggests 

that if DOR is intent on defining the terms in a manner that does not deliberately enlarge the statutory 

terms, this is a much better alternative than what is being proposed. 

In the end, in proposing the rule change, DOR seems to be unduly influenced by the Parkhurst case, a 40 

year old decision of limited relevance. Parkhurst involved rural property owned and operated by Youth 

Revival Centers, Inc, which avowed that it was reaching out to “…so-called dropouts and hippies to bring 

purpose and understanding to their lives.” Parkhurst, at page 587.  The case was largely decided 

pursuant to a different property tax provison, ORS 307.130.  The petitioner did make a passing case for 

an exemption under ORS 307.145.  The court dismissed the claim because it found that the property was 

not used exclusively for educational purposes.  Then, without further citation, in what can only be 

described as dicta, the court opined that the services offered did not amount to education. “Persons 

who have a practical, working knowledge of farming, carpentry, plumbing, surveying, welding, auto 

mechanics and bookkeeping give on-the-job instruction in such subjects to those who are interested. 

This is not the concentrated, formal education contemplated by ORS 307.145.” Parkhurst, at page 592. 

This “training” took place on a farm, there was no regular faculty and the people in need who resided 

there were free to partake of the training or not.  There is no reason to conclude that this statement has 

particular relevance to anything beyond the specific unusual circumstances outlined in the decision.  

There is no connection between the activities of Youth Revival Centers and the traditional “bricks and 

mortar” schools that have all of the regular educational components but emphasize a particular subset 

of training. 

Oregon charitable organizations make meaningful differences in the lives of Oregonians every day.  This 

is just as true of educational organizations as any others and, within that category, just as true of those 

entities that specialize in training in vocational skills, the arts or a myriad of other specialized 

educational programs.  Federal and state legislatures have historically recognized these many 

worthwhile contributions by conferring tax exempt status on these organizations. Many of these 

nonprofits finish the year with little in the way of liquid assets.  To take away their property tax 

exemptions by administrative fiat would cause many subject organizations and their countless 

beneficiaries substantial hardship.  No case has been made for depriving these organizations of the tax 
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status they have come to expect from a fair reading of existing law.  There is no good reason to 

encourage local assessors to embark on a hunting expedition to see how much revenue can be raised or 

to jumpstart an experiment to determine how many of these schools and academies will have to close 

their doors.  The proposed rule is ill-advised and procedurally defective.  NAO urges that its adoption be 

rejected. 

Respectfully submitted, 
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